
Precedent 2(l) Novation Agreement

This is a very simple precedent for a novation agreement. For the purposes of this
precedent, the term ‘novation’ refers to the situation in which there exists a contract
between two parties (eg party A and party B) and those two parties have agreed with a third
party (eg party C) that the rights and obligations of party A under that contract are to be
taken over by party C. In this situation, there will be a new contract between party C and
party B, and the old contract between party A and party B will be discharged.

An example of when a novation agreement may be required in the context of the
biotechnology and pharmaceutical arena is where a company is sponsoring a university to
carry out research (for example under the terms of Precedent 3(a1)) and wishes to transfer
its rights and obligations to one of its subsidiary companies.

This precedent has been put together by the UK contributors and under English law, at
least, the novation arrangement requires a subsequent contract and the consent of all three
parties. Under English law, this requirement for consent distinguishes the novation of a
contract from the assignment of a contract. In general, the assignment of a contract
involves the transfer of contractual rights, but not liabilities, and this may be done without
the consent of party B in the above example—unless the original contract prevents this.
Some of the precedents in this work deal with the issue of assignment—see, for example,
clause 11.3 in Precedent 3(a2).

Time has not permitted the UK contributors to circulate this precedent to the other
contributors to this publication. However, we very much hope that they will have the
opportunity to provide us with their comments on this precedent in later updates.
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Novation Agreement

This Agreement dated [insert] 20[—] 1 is between:

(1) [Name of Company A] 2 [, a company incorporated in - under company registration
number —], whose principal place of business is at [address];

(2) [Name of Company B] [, a company incorporated in - under company registration
number —], whose principal place of business is at [address]; and

(3) [Name of Company C] [, a company incorporated in - under company registration
number —], whose principal place of business is at [address]. 3

Background: 4

A. [Party A and Party B] entered into a [insert title of existing agreement, eg licence agreement,

collaboration agreement, etc as appropriate] dated [insert] (the ‘Original Agreement’).

B. The Parties now wish to novate and transfer all of [Party A’s] obligations and liabilities
under the Original Agreement to [Party C], all in accordance with the provisions set out
below.

The Parties agree as follows:

1 Definitions

In this Agreement, terms defined in the Original Agreement shall have the same meaning,
unless otherwise stated in this Agreement. In addition, the following words shall have the
following meanings in this Agreement:

Claims All demands, claims, and liability (whether criminal or civil, in
contract, tort, negligence, or otherwise) for losses, damages,
legal costs, and other expenses of any nature whatsoever and all
costs and expenses (including legal costs) incurred in connec-
tion therewith.

Original Agreement Shall have the meaning given in the Background paragraph (A)
above.

Parties [Company A], [Company B], and [Company C]; and ‘Party’
shall mean any one of them.

2 Novation

2.1 Status of this Agreement. This Agreement is supplemental to the Original Agreement.

2.2. Novation. In consideration of [the sum of £[—]] 5 now paid by [[Company A] to
each of [Company B and Company C]], receipt of which is acknowledged, the Parties
hereby agree as follows:
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1 This should be the date on which the last party signed. The convention among English lawyers is to
write this date in once all parties have signed. Under English law, the parties are of course free to agree
a later or even earlier date from the one to be written here from which the agreement will have effect.
The parties should not, however, try to do this through misstating the date on which the parties
actually signed the agreement. English law agreements may have a separate ‘Effective Date’, usually set
out in the definitions clause, and which may be prior to the date of execution.

2 As with all agreements, the parties should be accurately and clearly identified. The full name, legal
status, and address of each party should be stated, so that it is clear which legal entity is liable to
perform the obligations set out in the agreement and where any notices are to be sent.

3 It is recommended that the terms ‘Company A’, ‘Company B’, and ‘Company C’ are replaced by brief
names of each party (eg ‘GSK’ or ‘Glaxo’). In any event, each name should be distinct from the name
of the other parties, and it is best to avoid terms such as ‘Assignor’ and ‘Assignee’ and ‘Licensor’ and
‘Licensee’ as appropriate, because this can often result in unintentional drafting mistakes

4 These preliminary paragraphs, sometimes known as ‘recitals’, ‘whereas clauses’, or the ‘preamble’,
provide a convenient summary of the transaction. They can be omitted if they are not considered
useful. If used, however, they should be clearly separate from the main body of the agreement (as in
this case, where they are separated by the phrase, ‘The Parties agree as follows’). Care should be taken
not to include substantive obligations in the recitals—these should appear in the main body of the
agreement.

5 Novation involves the formation of a new contract. Therefore, under English law, it is essential that
there is valuable consideration, unless the contract is made by deed. Depending on the arrangements,
this consideration does not necessarily have to be monetary (as in clause 2.2 here). For example, if both
Company A and Company B were to perform obligations under the original contract, the valuable
consideration may be (a) the discharge of the obligations between them and (b) the promises between
Company C and Company B to each perform their obligations under the contract. Thought will need
to be given in each situation as to whether there exists valuable consideration.
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(a) [Company A] hereby novates and transfers to [Company C] all of its rights and ob-
ligations under the Original Agreement, which rights and obligations are hereby
accepted by [Company C]. For the avoidance of doubt, references to [Company A]
in the Original Agreement shall be read as references to [Company C].

(b) In each case as if [Company C] were named as a party to the Original Agreement
in place of [Company A], [Company C] hereby:
a. agrees to be bound by the provisions of the Original Agreement; and
b. undertakes to perform any and all [remaining] obligations of [Company A]

under the Original Agreement; and
c. accepts that it shall be liable for any and all Claims, whether or not known at the

date of this Agreement, that [Company B] may have against [Company A]
arising under the Original Agreement. [For the avoidance of doubt, [Company
C] accepts such liabilities with the benefit of any time that may have already run
under any applicable rules of limitation whilst [Company A] was responsible for
such liabilities.]

(c) [Company B] hereby:
a. consents to the novation and transfer set out at Clause 2.2(a) above;
b. releases and discharges [Company A] from any and all Claims, whether or not

known at the date of this Agreement, that [Company B] may have against
[Company A] arising under the Original Agreement;

c. accepts the liability of [Company C] in place of the liability of [Company A] [and
accepts that [Company C] takes over such liability with the benefit of any time
that may have already run under any applicable rules of limitation whilst
[Company A] was responsible for such liability]; and

d. agrees to be bound by the provisions of the Original Agreement, as if [Company
C] were named in the Original Agreement as a party in place of [Company A].

3 General 6

3.1 Further assurances. Each Party agrees to execute, acknowledge, and deliver all such
further instruments, and do all such further similar acts, as may be necessary or
appropriate to carry out the purpose and intent of this Agreement.

3.2 Law and jurisdiction. The validity, construction, and performance of this Agreement
shall be governed by [English] law and shall be subject to the exclusive jurisdiction of
the [English] courts to which the Parties hereby submit, except that either Party may
seek an interim injunction in any court of competent jurisdiction.

3.3 Third Parties. This Agreement does not create any right enforceable by any person
who is not a Party. 7
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6 The relevance and suitability of some of these general clauses, also sometimes known as ‘boilerplate
clauses’, will depend partly on the law governing the contract. This clause provides a selection that may
be thought suitable under English law.

7 In English law, this provision excludes the effects of the Contracts (Rights of Third Parties) Act 1999.
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Agreed by the Parties through their authorized signatories:

For and on behalf of the
[Company A]

For and on behalf of
the [Company B]

For and on behalf of
the [Company C]

............................
Signed

............................
Signed

............................
Signed

............................
Print name

............................
Print name

............................
Print name

............................
Title

............................
Title

............................
Title

............................
Date

............................
Date

............................
Date
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